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Canada’s Tax Treaties

• Canada currently has 90 tax treaties in force, 
one of the largest tax treaty networks in the 
world.

• In 1972, Canada only had 16 tax treaties. 

• Current treaty partners include all OECD 
countries, major trading partners (i.e. Brazil, 
China, and India), and many other countries 
around the world, ranging from Kuwait to 
Barbados.



Canada’s Tax Treaties and 

Domestic Law

• Under Canadian law, tax treaties only come into 
force after Parliament passes an implementation 
statute.

• Tax treaties generally trump Canadian domestic 
tax law, with one exception: treaties are subject 
to the Income Tax Conventions Interpretation 
Act.

• Canada continues to make use of the ITCIA to 
ensure that certain domestic tax legislation 
applies to tax treaties (i.e. GAAR amendment in 
2005) 



Form over Substance

• Canadian courts generally respect the Duke of 

Westminster principle: legal form over 

economic substance. 

• There are two exceptions:

1) Judicial Anti-Avoidance Doctrines (i.e. the 

sham doctrine)

2) The General Anti-Avoidance Rule



Canada’s General Anti-Avoidance 
Rule (the GAAR)

• Introduced in 1988 after the Supreme Court 
rejected a judicial business purpose test

• A tax benefit can be denied if a tax avoidance 
transaction or series of transactions abuse a 
tax provision or the legal instrument as a 
whole. 

• Three part test:
1) Was there a tax benefit? 

2) Was the transaction giving rise to the tax benefit an 
avoidance transaction?

3) Was the avoidance transaction giving rise to the tax 
benefit abusive?



Does the GAAR Apply to Tax 
Treaties?

• Initially, some disagreement in the tax 
community over whether the GAAR would apply 
to treaties.

• In RMM Canadian Enterprises Inc. v. Canada, 
[1997] T.C.J. No. 302, the Tax Court concluded 
in obiter that the GAAR applies to treaties. 

• Any ambiguity was ultimately resolved in 2005 
by amendments to the Income Tax Act and the 
Income Tax Conventions Interpretation Act to 
explicitly state that the GAAR applies to tax 
treaties.



Canadian Case Law on the 
GAAR’s Application to Treaties

• There is little case law on the subject. 

• The breadth of the GAAR’s application to deny 

access to treaty benefits has been limited to 

date.

• The following slides review the case law to date. 



MIL (Investments) S.A. v. The Queen, 
2006 TCC 460, aff'd 2007 FCA 236

• Corporate taxpayer incorporated in the Cayman Islands 
owned shares in a Canadian mining company with 
considerable accrued gains. 

• Corporation was continued in Luxembourg before 
disposing of the shares, then employed Canada-
Luxembourg Convention to access capital gains 
exemption on the sale.

• Tax Court of Canada concluded that while GAAR applies 
to treaties, it did not apply to transactions because there 
was a commercial reason for the disposition of shares. 

• The Court also determined that none of the transactions 
constituted an abuse or misuse of the Income Tax Act or 
the tax treaty. 

• Upheld by Federal Court of Appeal



MIL (Investments) S.A. v. The Queen, 
2006 TCC 460, aff'd 2007 FCA 236

• The Tax Court of Canada stated:

“There is nothing inherently proper or improper with 

selecting one foreign regime over another. […] the 

shopping or selection of a low tax jurisdiction may 

speak persuasively as evidence of a tax purpose for 

an alleged avoidance transaction, but the shopping or 

selection of a treaty to minimize tax on its own cannot 

be viewed as being abusive. It is the use of the 

selected treaty that must be examined.” (at para. 72)



Garron Family Trust v. The Queen,
2009 TCC 450, aff’d 2010 FCA 309, 2012 SCC 14

• Two Barbados trusts sought to use Canada-
Barbados treaty to exempt capital gains on sale 
of shares of a Canadian corporation.

• The alleged misuse or abuse of treaty was by 
Canadian residents. 

• Tax Court of Canada determined that trust 
residency was where management and control 
was located, in this case, in Canada.

• Upheld by Federal Court of Appeal and 
Supreme Court of Canada.



Garron Family Trust v. The Queen,
2009 TCC 450, aff’d 2010 FCA 309, 2012 SCC 14

• Tax Court of Canada and Federal Court of 
Appeal also considered the Crown’s GAAR 
argument, amongst others. 

• Both Courts determined that GAAR would not 
apply to deny the tax benefit. 

• The Federal Court of Appeal stated:
“The fact that the Trusts would also be entitled to a treaty 
exemption flows from the fact that in the Barbados Tax 
Treaty, Canada has agreed not to tax certain capital 
gains realized by a person who is a resident of 
Barbados. If the residence of the Trusts is Barbados for 
treaty purposes, the Trusts cannot misuse or abuse the 
Barbados Tax Treaty by claiming the exemption.” 

(at para. 90)



Antle v. The Queen, 
2009 TCC 46, aff’d 2010 FCA 280

• Involved the use of a Barbados trust by a 
Canadian resident to avoid capital gains on the 
sale of a corporation by invoking Canada-
Barbados Convention.

• Tax Court of Canada determined the trust had 
not been properly constituted, therefore no trust, 
no residency issue, and no access to the treaty.

• Affirmed by Federal Court of Appeal.



Antle v. The Queen,
2009 TCC 46, aff’d 2010 FCA 280

• The Crown also argued that GAAR applied. 

• The GAAR issue was only considered by the 
Tax Court of Canada, who concluded that GAAR 
would apply, stating:

“The object, spirit and purpose of the Canadian 
legislation as it pertains to a Canadian resident is not 
to be swept aside because the policy of the Treaty, as 
pertaining to a non-resident Trust, might save the 
Trust, especially when one considers an overarching 
policy of entering treaties to prevent tax avoidance by 
Canadian residents” (para. 98)



The Current Context

• There is now no doubt that the GAAR applies to 
tax treaties under Canadian law.

• The breadth of the GAAR’s application is 
unclear.

• The Canada Revenue Authority continues to 
state that it will consider the GAAR’s application 
when it perceives treaty use to be abusive.

• Tax practitioners continue to warn about the 
potential application of the GAAR to transactions 
involving tax treaties.



Canadian Government 
Consultation on Treaty Shopping

• The Canadian government is currently 
undertaking a consultation process

• The process considers how to respond to treaty 
shopping in light of its lack of success to date 
employing the beneficial ownership concept or 
the General Anti-Avoidance Rule to deny access 
to treaty benefits. 

• The government consultation paper released in 
August 2013 considers a plethora of options, 
from domestic legislation to treaty-based 
solutions. 



Canadian Government 
Consultation on Treaty Shopping

• The Consultation Report, “Treaty Shopping -

The Problem and Possible Solutions”, states:

“Canada’s recent attempts to address treaty shopping 

in the Courts have been unsuccessful. Thus, 

notwithstanding the policy and administrative 

statements and actions on the part of the Department 

of Finance and the CRA, recent judicial experience in 

Canada suggests that the CRA requires clearer 

legislative authority to successfully challenge treaty 

shopping arrangements.”


